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«gz4n.  Challenges for science & management:

UNIVERSITY

OF HULL There is only one big idea in marine

management: how to maintain and
protect ecological structure and
functioning while at the same time
allowing the system to produce
ecosystem services from which we
derive societal benefits.

* Recovery/coping with historical legacy
 Endangered coastal and marine

ecosystem functions The UK and Marine Scotland
* Legal & administrative framework vision: “clean, healthy, safe,
« Economic prosperity and delivery of productive, biologically diverse
societal benefits marine and coastal
» Coping with climate change & moving environments, managed to
baselines meet the long-term needs of
people and nature”.
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UNIVERSITY Final Comments:

* Will we get “a world-leading environmental watchdog,
an independent, statutory body, to hold Government
to account for upholding environmental standards™?

* |s Defra already reconciled to an independent
arbitration body for UK-EU settlements?

* How will harmonising Good Ecological Status (WFD),
Good Environmental Status (MSFD) and Favourable
Conservation Status (HD) be achieved across
International boundaries?

* s transnational harmonisation more important for
open marine Directives than ‘territorial’ ones?

and

* What are the bottlenecks, showstoppers and train-
wrecks to achieving coherence?

[ remain a simple man who has
more questions than answers. Please

join me as I seek to turn that tide.. e
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Principles of Marine
Environmental Management:

What is guiding the UK in managing the marine
environment?

What governance and management principles will we
continue to support?

What principles are legally enforceable (‘adherence based on
compliance not enforcement’!)?

What strength has the Withdrawal Bill in relation to
environmental principles?
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OFHULE - Governance as the tool in management:

defined as globally-agreed underlying policies, politics, laws and
administrations for adopting internationally recognised principles which
together comprise The Ecosystem Approach:

* ecologically sustainable development

e Inter-generational equity

* the precautionary principle

 conservation of biological diversity and ecological integrity
« ecological valuation

« economic valuation of environmental factors

* the ‘damager debt’ / ‘polluter pays’ principle

« waste minimisation, and

* public participation - the role of individuals and ethics.
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International Law ati
or Commitments Bodies &
Conventions
v
EC Directive or
Strategy

KEY

Target/ Status
to be met

Licences,
nabling / Primary Consents &
Legislation Authorisations

Implementation method /

Protection afforded Licences,

Licences,
Consents &
Authorisations

Waste Hierarchy
& Good Practice

Licences,
Consents &
Authorisations

Control Regs

~
irate Pollution
Prevention

Regs

Consents & Urban Waste
Authorisations Water Treatment
Regs

Regs

Policy &
Targets

Licences, consents,

decommissioning,
environmental

protection

Offshore Petroleum Activities
/1 (Conservation Habitats) Regs

Offshore Petroleum Activities (Oil
Pollution Prevention and Control) Regs

Marine Nofices -
shipping, guidance &
information

Merchant
Shipping
Regs

Revision and Empowerment
Orders. Conservation duties
on ports

Bathing Water

Oil and Gas
Production and
Decommissioning

Sensitve
area

Bathing
beaches

Vulnerable

Environmental
Standards

Nitrate

Zones

" Sea Fish
| Sea Fish |
Pollution Regulation Act (Conservation) Act
Prevention & as amended by the

Sea Fisheries —

Byelaws, Orders, gear
and catch resfrictions L.

Contents lists availatite at ScieoceOimot
Marine Pollution Bulletin

journal homepage: www.elsevier.com/locate/marpolbul

(Wildife
Conservation) Act

[

Sustainable fisheries &
safeguarding the marine
environment

Marine legislation — The ultimate ‘horrendogram’: International law,
European directives & national implementation

@

Viewpoint
Sea Fisheries
Act !
—z—————= | Contaminants Flood Risk
Salmon & in Food &Hazard /7 pioqq g Suzanne J. Boyes *, Michael Elliott
Freshwater Regs Coastal
Fisheries Act Erosion Risk
Management

Flood Risk Regs:

Safe consumption of Flood & Water
fish & shellfsh Management Act River Basin
. AN M it Plans,
Flood Risk Water Heavily Modified
Assessment Environment Water Bodies &

F%gﬂé’ggs N FISH STOCK
SHERES || AGREEMENT

LONDON
CONV.&

targets for 2020

'
'

Renewable

PROTOCOL '

(WFD)(E&W) Artificial Water Bodies
Regs
\

\

Good Chemical
Status & Good
Ecological Status

Polluter pays principle
& remedial measures

Env. Damage

UN FRAMEWORK

CONV. ON CLIMATE
Energy CHANGE (UNFCCC)

KYOTO
PROTOCOL

v

UN CONV.on
BIOLOGICAL
DIVERSITY

| ICES I OSPAR,
HELCOM, UNEP:

MAP,
UNCLOS BUCHAREST
Reg. Seas Conv

Prevention &
remedy of env.
damage

(P&R)Regs

Programme of measures,
qualitaive descriptors,
ecosystem-based management
approach, MPAs @)

Good
Environmental

\
Harbour & Works
Licences

Strict restrictions apply to
'species of Union

Access to information,
public participati

|
L L .
EU Biodiversity i o (I;{;f:r;]e;& Coastl
St i i ! Authorisai Recreation
Marine spatial i uthorisations

i
/

planning

Safer shipping - _I MARPOL I UN SUSTAINABILITY BERN
navigation, pollution Various EU Regs i DEV.GOALS ‘ CONV.
control and operation to contol shipping | | BALLAST : =~
& poliution from WATER INT.CONV. | | RAMSAR
ships CONV. | ONSALVAGE | CONV.
Prevention, AARHUS
& —] |Eustaegy || CONV: UNESCO
control of harmful Reg. onlnvasivel | on nvasive | Proecton of
aquatic organisms Allen (m"j <| Alien Sp. ESPOQ | | Undewater c;nm,al
&alien species native) Species - CONV. Heritage (9

Public Access to
Env. Info Dir

concem'

Environmental
Information Regs

Public access to
environmental information
for decision-making. Public
bodies more accountable \

Licences, Consents
& Authorisations

'1) In 2013 the WFDrepealed the Dangerous Sub. Discharge Dir '\,_
'76/464/EC).; Freshwater Fish Dir.; Shellfish Waters Dir. & N\,
Sroundwater Dir. :

12) The network of MPAs in England will consist of EMS/Natura
2000 (SACs & SPAs), SSSIs, Ramsar sites and MCZs

Licences,
Consents &
:3) The UK is not a signatory to this Convention howevera number of Authorisations
sublic statements have been produced that confirmits endorsement of the
-ules in its Annex

All regulatedactivities inthe English marine environment consider UK marine policy
drivers such as the UKHigh Level Marine Objectives 2009, the UK Marine Policy
Statement(4) andvarious National Policy Statements

Council of Europe

justice

Marine Works
(EIA)Regs

Strategic Environmental
Assessments to include
fransboundary  effects

Marine projects subject
to Environmental
Impact Assessment

Harbour Works
(EIA) Regs

Infrastructure

Town & Country Planning (EIA)
Planning (EIA) Regs Regs

--| Conventions on
archaeology &
landscape

Marine & Coastal

Various Regs to
control CITES )
founa & fora | %, (SACISPA)

Ens(:)aerlgi;:;ed Habitats and biodiversity
protection Species Regs

Birds " Access Act Biodiversity
Hgbnatises & Favourable protection (MC2)
pec Conservation
Biodiversity &
Stabis idife & Countryside Speries A
Act (as amended) Plans
Natura 2000

sites e .
Ofishore Marine | | NERC Act
Conservation

Regs

Site designations
(e.g. SSSI)

. nserving wider
Conservation of | Conserving wide

Reg 35 advice, Article 17 condition
monitoring, Appropriate Assessments

Licences

Applications for Nationally Significant
Infrastructure  Projects (NSIPs)/Marine

. (AA), Habitat Regulations Assessment
Control of Trade in ( itat Reguia
National Heritage| | Merchant Shipping Endangered Species (HRA) & Likely Significant Effect (LSE)
Act Re
: * (COTES)Regs Management
Ancient Monuments & Protection of Plans & Schemes

Archaeological Areas Act

-

Wrecks Act

Planning Act (as
amended)

Protection of Military
Remains Act

Protection of marine
archaeology

Site designations - European Marine Sites
(EMS)include SAC & SPA.
(RAMSAR sites designated under the RAMSAR
Conv. should also be given same management
considerations as EMS)

Conservation /
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I c E S SUSTAINABLE

CI E M DEVE!;OPMENT
' / N
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&)
LONDON CONVENTION NS 45,/

GIALS

AND PROTOCOL

]
\d ] )¢

CONVENTION ON WETLANDS

CONVENTION SUR LES ZONES HUMIDES
CONVENCION SOBRE 1L.OS HUMEDALES
(Ramsar, Iran, 1971)




Convention/Agreement
UN Sustainable Development Goals High level, e.g. SDG14 Life Below Water

UN Convention on Biological Diversity Conservation, sustainability, Ecosystem Approach, Aichi
targets

Bern / Bonn (Convention on Migratory Endangered species, migratory species, trade in protected
Species)/RAMSAR/CITES species and products

UN Framework on Climate Change e.g. Paris COP/Kyoto, emission and temperature targets
Convention

SRR N (@ =53 Holale (o] N @010\ 151i[0]s88 Quotas, science advice, straddling stocks

on Fisheries, UN Fish Stock Agreement

IMO London (Dumping) Convention Waste and other matter disposal

UNCLOS International ocean law, boundary disputes

UNESCO cultural aspects, archaeology, underwater heritage

International Salvage Salvage, oil spills, non-indigenous species, ballast water,
Convention/IMO/MARPOL garbage

OSPAR Regional seas management, de facto implementation of
MSFD

UNECE — ESPOO convention; SEA Strategic environmental assessment, transboundary
Protocol (Kyiv 2003 environmental damage

UNECE — Aarhus convention Public access to environmental information
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Sustainable fisheries &
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Public Access to | control CITES | ™\ sites
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Impact Assessment
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What international conventions are we signatories to and which do
we follow via the EU?

Which of these have the EU as a signatory?

Which ones did/do/will we have two seats at — as a separate
member and via the EU as a member?

Will these conventions (or the UK membership of them) have to and
be able to take on an even greater role?

Which of the agreements have binding arbitration?

Will we continue to support/take an increased role in the
international conventions?

If ICES and OSPAR are getting more harmonised regarding the
Ecosystem Approach then will they increasingly usurp the EU
Directives and Regulations?




Maurer SCh()()l ()fl.&“': lndiana L’ni\'crsity Indiana Journal Of Global Legal

Digital Repository @ Maurer Law Ot dtes

Volume 3 | Issue 1 Article 4 BGC/( to flI’St
principles:

Fall 1995

Enforcement and the Success of International
Environmental Law

Mary Ellen O'Connell

Indiana University School of Law

Enforcement is defined as “the compelling of obedience to law.”* In
domestic legal systems, the executive or judiciary enforce the law generally by
imposing sanctions on those who disobey the law. Domestic systems may do
this by controlling the assets, freedom, or the very existence of law breakers.’
In contrast to domestic legal systems, the international legal system lacks a
fully developed judiciary and executive.* Scholars have long discussed
whether international law is. really a legal system without these major
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OF HULL Future Sanctions and Enforcement:

e |f the sanctions from the ECJ are removed they who or what will
make UK comply with transboundary disputes?

e Will NGOs take the role of the ECJ inside the UK and rely on the
Aarhus Convention (‘proactive’ not ‘autoactive’ action)?

e Will 379 countries take the role for transboundary problems and
rely on the ESPOO Convention?

e Will industry, especially fledgling ones, consider UK waters an
easier option under international conventions or will they follow
the EU versions if they operate on a pan-EU basis?
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..... those directives have been supported by the work of the
Commission and the ECJ ......

..... a reasoned opinion being issued, infraction proceedings following
and fines being generated. Outside the European Union the question
is what replaces the Commission, how do we have the ECJ as a role
replicated. This is an absolutely important question.

. recognising that you may well need an agency, a body, a
commission that has the power potentially to fine or otherwise hold
Government to account and certainly to hold public bodies other
than Government to account. There is a legitimate question as to
whether or not fining would be the right way of securing compliance.

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/en
vironmental-audit-committee/the-governments-environmental-policy/oral/72503.pdf



https://owa.hull.ac.uk/owa/redir.aspx?C=-OecUBGTcHQs4PgNHXF6oAPbrtuaZWco8L-U4MgL5OaztYcselnVCA..&URL=http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/environmental-audit-committee/the-governments-environmental-policy/oral/72503.pdf
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UNIVERSITY Future of Continued Links with EU Marine
Directives:

e Will we continue to adopt and implement the ideas in the MSFD
and WFD?

e Even if we continue to implement the EU Directives then with
time will our version get out of synchrony and not have the
updates and modifications imposed on the EU versions?

e With a move towards greater internationalism, will the UK
implement the MSFD and MSPD in overseas dependent
territories?

e What will be our preferred conservation protection designation
and will SSSI be given greater emphasis to replace SACs & SPAs?



Challenge — to merge environmental quality management (e.g. MSFD)
with maritime spatial planning and Blue Growth initiatives (e.g. MSPD)
(Elliott et al, under revision)




: WFD (RBMP)
ZRMD (Frypp,
Abbreviations:
BWD-= Bathing Water Directive; BWM= Ballast Water Management Convention; CAP= Common Agricultural Policy; CFP= Common
Fisheries Policy; EIA= Environmental Impact Assessment Directive; FRMD= Flood Risk Management Directive; FRMD (FRMP)= Flood
Risk Management Directive (Flood Risk Management Plan); HD= Habitats Directive; MPS= Maritime Spatial Planning Directive;
MSFD= Marine Strategy Framework Directive; Natura 2000= Habitats and Wild Birds directives; Nitrates Dir= Nitrates Directive;
SAC= Special Area of Conservation; SEA Dir= Strategic Environmental Assessment Directive; SPA= Special Protection Area;
UWWTD= Urban Wastewater Treatment Directive; WBD= Birds Directive; WFD= Water Framework Directive (with extension out
to 12nm for chemical status); WFD (RBMP)= Water Framework Directive (River Basin Management Plan)

Marine Pollution Bulletin 111 {2015) 18-32

Geographical scope and
competencies of EU legislation

Contents lists available at ScienceDirect

Marine Pollution Bulletin

ELSEVII journal homepage: www.elsevier.com/locate/marpolbul
Review
Is existing legislation fit-for-purpose to achieve Good Environmental Oc._m

Status in European seas?

Suzanne ). Boyes **, Michael Elliott *, Arantza Murillas-Maza ”, Nadia Papadopoulou ©, Maria C. Uyarra”




C@EdN E.g. Wastewater ——— Fulfil ‘The Ecosystem

8¥§¥§EEITY discharge inan = Approach’

‘/eSt - \

‘Developer debt’ solution —

Monitoring and avoid infraction

reporting shows
eutrophication

Action required - tackle
. roblem through :
\ Someone raises an P J Action not

action citing Aarhus? — national legislation required

EC decides who, NGO, user group?
breach of
UWWTD

Determine case to

answer, gather more
Threat of infraction / evidence
proceedings,

challenge in ECJ w
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e Will leaving the EU diminish our support for international and
collaborative marine science?

e Will we implement the MSP Directive consistently across
transnational boundaries in the North and Irish Seas and English
Channel?

e If thereis no ECJ then will we need a new body to arbitrate between
the UK and EU?

e Will we need to resurrect the North Sea Ministerial Convention and
promote similar bilateral fora for other seas (Irish Sea, Channel)?

e Will we meet our Aichi & OSPAR MPA targets for an ecological
network?




Challenge of international seas:

Stylised transnational sea area showing activity footprints and transboundary Marine Protected Areas
and fishing grounds — to reflect the challenges of complex marine management (Boyes & Elliott, in prep,
modified from Boyes et al, 2016 and Elliott et al submitted).




Perhaps the biggest marine challenge Post-Brexit?

There. [y one bigi In_marine
management] Bdvito maintain and
pro cological str e and

functioning while at the same time
allows roduce

ecosystem g@rzicgs from whic we

derive societal benefits.




Marine Strategy Framework Directive
(MSFD, 2008/56/EC) (the marine
environmental quality directive!)

Qualitative
Descriptors

Framework Directive on
R Maritime Spatial Planning
RSEE

(MSP, 2014/89/EU)
(the marine blue growth
directive!)

Pollution Lit'l'r' | Ener'gw noise



C@EdeN E.g. Environment ——— Fulfil ‘The Ecosystem
UNIVERSITY quality of UK (west) = Approach’

OF HULL :
North Sea region \

‘Developer debt’ solution —

Monitoring and avoid infraction

reporting shows not

meeting GEnS : /
J Action required - tackle

Eastern North Sea state national legislation required

EC decides rEaéS;g ggtlon citing/via
breach of MSFD '

Determine case to

answer, gather more
Threat of infraction / evidence
proceedings,

challenge in ECJ w
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 Decisions are binding, and may depend upon domestic legal
measures to implement.

* There is a dispute settlement process under OSPAR, which
can be initiated by contracting parties, if another party is in
breach.

 This is contingent upon a party commencing proceedings, SO
IS not an automatic compliance process. The most important
case under this was Ireland v UK, re. Sellafield .

* A party cannot be kicked out of OSPAR as such, although
there are means of severing legal relations with defaulting
States through diplomatic means.
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